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standards. The DA permit or instru-
ment must clearly specify the condi-
tions under which the financial assur-
ances are to be released to the per-
mittee, sponsor, and/or other financial
assurance provider, including, as ap-
propriate, linkage to achievement of
performance standards, adaptive man-
agement, or compliance with special
conditions.

(5) A financial assurance must be in a
form that ensures that the district en-
gineer will receive notification at least
120 days in advance of any termination
or revocation. For third-party assur-
ance providers, this may take the form
of a contractual requirement for the
assurance provider to notify the dis-
trict engineer at least 120 days before
the assurance is revoked or termi-
nated.

(6) Financial assurances shall be pay-
able at the direction of the district en-
gineer to his designee or to a standby
trust agreement. When a standby trust
is used (e.g., with performance bonds or
letters of credit) all amounts paid by
the financial assurance provider shall
be deposited directly into the standby
trust fund for distribution by the trust-
ee in accordance with the district engi-
neer’s instructions.

(o) Compliance with applicable law.
The compensatory mitigation project
must comply with all applicable fed-
eral, state, and local laws. The DA per-
mit, mitigation banking instrument, or
in-lieu fee program instrument must
not require participation by the Corps
or any other federal agency in project
management, including receipt or man-
agement of financial assurances or
long-term financing mechanisms, ex-
cept as determined by the Corps or
other agency to be consistent with its
statutory authority, mission, and pri-
orities.

§332.4 Planning and documentation.

(a) Pre-application consultations. Po-
tential applicants for standard permits
are encouraged to participate in pre-
application meetings with the Corps
and appropriate agencies to discuss po-
tential mitigation requirements and
information needs.

(b) Public review and comment. (1) For
an activity that requires a standard DA
permit pursuant to section 404 of the

§332.4

Clean Water Act, the public notice for
the proposed activity must contain a
statement explaining how impacts as-
sociated with the proposed activity are
to be avoided, minimized, and com-
pensated for. This explanation shall ad-
dress, to the extent that such informa-
tion is provided in the mitigation
statement required by §325.1(d)(7) of
this chapter, the proposed avoidance
and minimization and the amount,
type, and location of any proposed
compensatory mitigation, including
any out-of-kind compensation, or indi-
cate an intention to use an approved
mitigation bank or in-lieu fee program.
The level of detail provided in the pub-
lic notice must be commensurate with
the scope and scale of the impacts. The
notice shall not include information
that the district engineer and the per-
mittee believe should be kept confiden-
tial for business purposes, such as the
exact location of a proposed mitigation
site that has not yet been secured. The
permittee must clearly identify any in-
formation being claimed as confiden-
tial in the mitigation statement when
submitted. In such cases, the notice
must still provide enough information
to enable the public to provide mean-
ingful comment on the proposed miti-
gation.

(2) For individual permits, district
engineers must consider any timely
comments and recommendations from
other federal agencies; tribal, state, or
local governments; and the public.

(3) For activities authorized by let-
ters of permission or general permits,
the review and approval process for
compensatory mitigation proposals and
plans must be conducted in accordance
with the terms and conditions of those
permits and applicable regulations in-
cluding the applicable provisions of
this part.

(c) Mitigation plan—(1) Preparation
and approval. (i) For individual per-
mits, the permittee must prepare a
draft mitigation plan and submit it to
the district engineer for review. After
addressing any comments provided by
the district engineer, the permittee
must prepare a final mitigation plan,
which must be approved by the district
engineer prior to issuing the individual
permit. The approved final mitigation
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plan must be incorporated into the in-
dividual permit by reference. The final
mitigation plan must include the items
described in paragraphs (c)(2) through
(c)(14) of this section, but the level of
detail of the mitigation plan should be
commensurate with the scale and scope
of the impacts. As an alternative, the
district engineer may determine that it
would be more appropriate to address
any of the items described in para-
graphs (¢)(2) through (c)(14) of this sec-
tion as permit conditions, instead of
components of a compensatory mitiga-
tion plan. For permittees who intend
to fulfill their compensatory mitiga-
tion obligations by securing credits
from approved mitigation banks or in-
lieu fee programs, their mitigation
plans need include only the items de-
scribed in paragraphs (c¢)(5) and (c)(6) of
this section, and the name of the spe-
cific mitigation bank or in-lieu fee pro-
gram to be used.

(ii) For general permits, if compen-
satory mitigation is required, the dis-
trict engineer may approve a concep-
tual or detailed compensatory mitiga-
tion plan to meet required time frames
for general permit verifications, but a
final mitigation plan incorporating the
elements in paragraphs (c)(2) through
(c)(14) of this section, at a level of de-
tail commensurate with the scale and
scope of the impacts, must be approved
by the district engineer before the per-
mittee commences work in waters of
the United States. As an alternative,
the district engineer may determine
that it would be more appropriate to
address any of the items described in
paragraphs (c)(2) through (c)(14) of this
section as permit conditions, instead of
components of a compensatory mitiga-
tion plan. For permittees who intend
to fulfill their compensatory mitiga-
tion obligations by securing credits
from approved mitigation banks or in-
lieu fee programs, their mitigation
plans need include only the items de-
scribed in paragraphs (c)(5) and (c)(6) of
this section, and either the name of the
specific mitigation bank or in-lieu fee
program to be used or a statement in-
dicating that a mitigation bank or in-
lieu fee program will be used (contin-
gent upon approval by the district en-
gineer).
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(iii) Mitigation banks and in-lieu fee
programs must prepare a mitigation
plan including the items in paragraphs
(c)(2) through (c¢)(14) of this section for
each separate compensatory mitiga-
tion project site. For mitigation banks
and in-lieu fee programs, the prepara-
tion and approval process for mitiga-
tion plans is described in §332.8.

(2) Objectives. A description of the re-
source type(s) and amount(s) that will
be provided, the method of compensa-
tion (i.e., restoration, establishment,
enhancement, and/or preservation), and
the manner in which the resource func-
tions of the compensatory mitigation
project will address the needs of the
watershed, ecoregion, physiographic
province, or other geographic area of
interest.

(3) Site selection. A description of the
factors considered during the site se-
lection process. This should include
consideration of watershed needs, on-
site alternatives where applicable, and
the practicability of accomplishing
ecologically self-sustaining aquatic re-
source restoration, establishment, en-
hancement, and/or preservation at the
compensatory mitigation project site.
(See §332.3(d).)

(4) Site protection instrument. A de-
scription of the legal arrangements and
instrument, including site ownership,
that will be used to ensure the long-
term protection of the compensatory
mitigation project site (see §332.7(a)).

(5) Baseline information. A description
of the ecological characteristics of the
proposed compensatory mitigation
project site and, in the case of an appli-
cation for a DA permit, the impact
site. This may include descriptions of
historic and existing plant commu-
nities, historic and existing hydrology,
soil conditions, a map showing the lo-
cations of the impact and mitigation
site(s) or the geographic coordinates
for those site(s), and other site charac-
teristics appropriate to the type of re-
source proposed as compensation. The
baseline information should also in-
clude a delineation of waters of the
United States on the proposed compen-
satory mitigation project site. A pro-
spective permittee planning to secure
credits from an approved mitigation
bank or in-lieu fee program only needs
to provide baseline information about

496



Corps of Engineers, Dept. of the Army, DoD

the impact site, not the mitigation
bank or in-lieu fee project site.

(6) Determination of credits. A descrip-
tion of the number of credits to be pro-
vided, including a brief explanation of
the rationale for this determination.
(See §332.3(f).)

(i) For permittee-responsible mitiga-
tion, this should include an expla-
nation of how the compensatory miti-
gation project will provide the required
compensation for unavoidable impacts
to aquatic resources resulting from the
permitted activity.

(ii) For permittees intending to se-
cure credits from an approved mitiga-
tion bank or in-lieu fee program, it
should include the number and re-
source type of credits to be secured and
how these were determined.

(7)) Mitigation work plan. Detailed
written specifications and work de-
scriptions for the compensatory miti-
gation project, including, but not lim-
ited to, the geographic boundaries of
the project; construction methods, tim-
ing, and sequence; source(s) of water,
including connections to existing
waters and uplands; methods for estab-
lishing the desired plant community;
plans to control invasive plant species;
the proposed grading plan, including
elevations and slopes of the substrate;
soil management; and erosion control
measures. For stream compensatory
mitigation projects, the mitigation
work plan may also include other rel-
evant information, such as planform
geometry, channel form (e.g., typical
channel cross-sections), watershed size,
design discharge, and riparian area
plantings.

(8) Maintenance plan. A description
and schedule of maintenance require-
ments to ensure the continued viabil-
ity of the resource once initial con-
struction is completed.

(9)  Performance  standards. Eco-
logically-based standards that will be
used to determine whether the compen-
satory mitigation project is achieving
its objectives. (See §332.5.)

(10) Monitoring requirements. A de-
scription of parameters to be mon-
itored in order to determine if the com-
pensatory mitigation project is on
track to meet performance standards
and if adaptive management is needed.
A schedule for monitoring and report-

§332.5

ing on monitoring results to the dis-
trict engineer must be included. (See
§332.6.)

(11) Long-term management plan. A de-
scription of how the compensatory
mitigation project will be managed
after performance standards have been
achieved to ensure the long-term sus-
tainability of the resource, including
long-term financing mechanisms and
the party responsible for long-term
management. (See §332.7(d).)

(12) Adaptive management plan. A
management strategy to address un-
foreseen changes in site conditions or
other components of the compensatory
mitigation project, including the party
or parties responsible for implementing
adaptive management measures. The
adaptive management plan will guide
decisions for revising compensatory
mitigation plans and implementing
measures to address both foreseeable
and unforeseen circumstances that ad-
versely affect compensatory mitigation
success. (See §332.7(c).)

(13) Financial assurances. A descrip-
tion of financial assurances that will
be provided and how they are sufficient
to ensure a high level of confidence
that the compensatory mitigation
project will be successfully completed,
in accordance with its performance
standards (see §332.3(n)).

(14) Other information. The district
engineer may require additional infor-
mation as necessary to determine the
appropriateness, feasibility, and prac-
ticability of the compensatory mitiga-
tion project.

§332.5 Ecological performance stand-
ards.

(a) The approved mitigation plan
must contain performance standards
that will be used to assess whether the
project is achieving its objectives. Per-
formance standards should relate to
the objectives of the compensatory
mitigation project, so that the project
can be objectively evaluated to deter-
mine if it is developing into the desired
resource type, providing the expected
functions, and attaining any other ap-
plicable metrics (e.g., acres).

(b) Performance standards must be
based on attributes that are objective
and verifiable. Ecological performance
standards must be based on the best
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